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Hanaman, Cathlene

From: ~ Kundert, Stephanie

Sent: Tuesday, October 11, 2011 9:58 AM
To: Hanaman, Cathlene

Cc: Rep.Kleefisch

Subject: Proposed legislation

Hi Cathlene,

I hope this finds you well. We received the following e-mail from a police detective who works and resides in Joel's district.
Joel would like to propose legislation to address the concerns shared by this police detective with regards to statutorily
distinguishing between a child victim and an adult victim when it comes to “capturing a representation depicting nudity” and
getting the offender placed on the sexual predator list.

If you have any questions or concerns regarding this draft, please do not hesitate to contact our office. Thanks so much,
Cathlene!

Stephanie

Stephanie L. Kundert

Office of Representative Joel Kleefisch
Member, Joint Committee on Financ
38th Assembly District :

321 East, State Capitol

Madison, Wi 53708

608.266.8552
stephanie.kundert@legis.wisconsin.gov

I'have spent over a year investigating a case of child pornography possession and capturing pictures depicting nudity.
The case involves a 30 year old male who used his cell phone to capture pictures of a 13 year old boy through a
bathroom window while he was in the shower. The pictures were then transferred to his laptop computer. 1 will not
get into great detail here but needless to say there are a lot of other components and extenuating circumstances of this
case not the least of which is the suspects possession of confirmed child porn that for various reasons we are not able
to charge.

As a result of these extenuating circumstances | have only been able to charge the suspect with 942.09(2) for
Capturing a Representation Depicting Nudity. Although it is a felony, the statute does not distinguish between
capturing a picture of an adult or a child. | think it goes without saying that a 30 year old man who captures a picture of
an child through a bathroom window has significantly more serious issues than if the victim is an adult and as a result
should be dealt with differently. As | stated, the charge is a felony so | do not have an issue with that aspect of the
statute. My issue is that because the statute doesn’t distinguish between child and adult victims, | am not able to get
this man on the sexual predator/offender list and subject to all of the restrictions and protections that being on the
list provides the public. Further, anyone checking the defendants criminal history will not be able to determine the age
of the victim by the charge.

It is my contention that this law needs to be changed and/or adjusted to protect children because as it is written now it
doesn’t do so as my current case proves. | understand we have an election year looming and the democrats are still

obsessed with the budgets, recalls, and anti-Walker agendas, but this needs to get fixed.

Thank you for your consideration and | look forward to hearing from you.
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Under currgnt law, with exceptions, a person commits a Class I fe:zfy if he or

and requiring

¥ she does any of the following: 1) takes a photography/malkés a motipn picture, & F
skvideotape, or other visual representation of a nude pékrsgr without person’s <~
% consent when the person has a reasonable expectation of prifracy; 2) reproduces such
sw.a photograph, motion picture, videotape, \other visuall representation; or 3)
S Ppossesses, distributes, or exhibits such a representation. /In addition to the felonyl4o, .
conviction, the court may order a person to register with the Department of ‘%5
Corrections (DOC) as a sex offender if the court determines that the underlying
conduct was sexually motivated and that registration would be in the i
=+ public protection. Under this billjif a person commits@g Class I felo
victim has not attained the age of 18, the court must order the person fo re
DOC as a sex offender.
For further information see the state and local fiscal estimate
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The people of the state of Wisconsin, represented in senate and assembly, do \j

enact as follows:
v
SECTION 1. 48.685 (1) (c) 2. of the statutes is amended to read:
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SEcCTION 1

48.685 (1) (c) 2. A violation of s. 940.01, 940.02, 940.03, 940.05, 940.12, 940.19
(2), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3), 940.285 (2), 940.29, 940.295,
942.09 (2), 948.02 (1) or (2), 948.025, 948.03 (2), 245.045/!22, 948.05, 948.051,
948.055, 948.06, 948.07, 948.08, 948.085, 948.11 (2) (a) or (am), 948.12, 948.13,

948.21 (1), 948.30, or 948.53.

/

History: 1997 a. 27, 237,281 1999 a. 9, 32, 56, 185, 186; 2001 a. 109; 2003 a. 321; 2005 a. 149, 184, 277; 2007 a. 20 ss. 1346 to 1358, 9121 (6) (a); 2007 a. 97, 111, 116,
130, 153; 2009 a. 28, 76, 94, 185; 2011 a. 32; 5. 13.92 (2) (i); 2011 a. 35.

SECTION 2. 51.20 (13) (ct) 2m. of the statutes is amended to read:

51.20 (13) (ct) 2m. Ifthe subject individual is before the court on a petition filed
under a court order under s. 938.30 (5) (c) 1. and is found to have committed a
violation, or to have solicited, conspired, or attempted to commit a violation, of s.
940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025, 948.045, 948.05,
948.051, 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or
(am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or
of s. 940.30 or 940.31 if the victim was a minor and the subject individual was not
the victim’s parent, the court shall require the individual to comply with the
reporting requirements under s. 301.45 unless the court determines, after a hearing
on a motion made by the individual, that the individual is not required to comply

under s. 301.45 (1m).

History: 1975 c. 430; 1977 ¢. 26, 29; 1977 c. 187 ss. 42, 43, 134, 135; 1977 ¢. 428 ss. 29 t0 65, 115; 1977 ¢. 447, 449; Sup. Ct. Order, 83 Wis. 2d xiii; 1979 c. 32, 89; Sup.
Ct. Order, eff. 1-1-80; 1979 ¢. 110'5. 60 (1); 1979 ¢. 175 5. 53; 1979 c. 300, 336, 356; 1981 c. 20, 367; 1981 c. 390 5. 252; 1983 a. 27, 219: 1983 a. 474 s5. 2 to 9m, 14; 1985
a. 29 ss. 1067 to 1071, 3200 (56), 3202 (56); 1985 a. 139, 176, 321, 332; 1987 a. 27; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 366, 394, 403; 1989 a. 31, 334; 1993 a.
98, 196, 227, 316, 451, 474; 1995 a. 77, 201, 268, 292, 440; Su[sléSz. Order No. 96-08, 207 Wis. 2d xv (1997); 1997 a. 35, 130, 237, 283; 1999 a. 83, 89, 162; 2001 a. 16 ss.
1966i to 1966n, 4034z to 4034zh; 2001 a 38, 61, 109; 2003 a. 837 50, 326; 2005 a. 22, 264, 277, 387; 2007 a. 20, 45, 116; 2009 a. 137, 258, 260.

SECTION 3. 62.50 (le) (cm) of the statutes is created to read:

62.50 (1e) (cm) Section 948.045 (3). |

SEcCTION 4. 301.45 (1:1) (b) of the statutes is amended to read:

301.45 (1d) (b) “Sex offense” means a violation, or the solicitation, conspiracy,
or attempt to commit a violation, of s. 940.22 (2), 940.225 (1), (2) or (3), 944.06, 948.02
(1) or (2), 948.025, 948.645, 948.05, 948.051, 948.055, 948.06, 948.07 (1) to (4),
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SECTION 4
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1 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30,
2 of 5. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or of s. 940.30 or 940.31 if the victim

3 was a minor and the person who committed the violation was not the victim’s parent.

History: 1993 a. 98, 227; 1995 a. 440 ss. 26 t0 49, 34 to 74; Stats. 1995 s. 301.45; 1997 a. 3, 35, 130, 191, 237, 283: 1999 a. 9, 89, 156, 186; 2001 a. 38, 96, 109; 2003 a.
50, 53; 2005 a. 25, 253, 277, 344, 432, 434; 2007 a. 20 ss. 3130 to 3132, 9121 (6) (a); 2007 a. 80, 96, 116; 2009 a. 131, 137, 180, 302.

4 SECTION 5. 901.08 (1) (b) of the statutes is amended to read:

5 901.08 (1) (b) “Sexual misconduct” includes a violation of s. 940.22 (2), 940.225
6 (1), (2), or (3), 940.32, 942.08, 942.09, 948.02, 948.025, Q48.QV45, 948.05 (1) or (1m),
7 948.055 (1), 948.06, 948.07, 948.075, 948.08, 948.09, 948.095, 948.10, or 948.11 (2)

8 and includes sexual harassment, as defined in s. 111.32 (13).
History: 2009 a. 138. v
9 SECTION 6. 938.34 (15m) (bm) of the statutes is amended to read:
10 938.34 (156m) (bm) If the juvenile is adjudicated delinquent on the basis of a
11 violation, or the solicitation, conspiracy, or attempt to commit a vioiﬁtion, of s. 940.22
v

@ (2), 940.225 (1), (2); or (3), 944.06, 948.02 (1) or (2), 948.025, 948.05, 948.05, 948.051,
13 948.055, 948.06, 948.07, 948.075, 948.08, or 948.085 (2), 948.095, 948.11 (2) (a) or
14 (am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or
15 of 5. 940.30 or 940.31 if the victim was a minor and the juvenile was not the victim’s
16 parent, the court shall require the juvenile to comply with the reporting

requirements under s. 301.45 unless the court determines, after a hearing on a

301.45 (1m).

17
/ 8\  motion made by the juvenile, that the juvenile is not required to comply under s.
N { /
L 3 ;,J,gf’ L oS en Umbéfed)

History: 1995 a. 77, 352, 440, 448; 1997 a. 27, 35, 36, 84, 130, 164, 183, 205; 1999 a. 9, 32, 57, 89, 185; 7001 a. 16, 59, 69, 109; 2003 a. 33, 50, 200, 321; 2005 a. 14, 253,
277, 344; 2007 a. 97, 116; 2009 a. 8, 28, 103, 137, 185, 302, 334; 2011 a. 32; 5. 13.92 (2) (i).

20 SECTION 7. 942.09 (2) (bm) and (cm) of the statutes are renumbered 948.045
(2) (b) and (¢), and 948.045 (2) (b) (intro.) and (c)/are amended to read:

22 948.045 (2) (b)| Netwithstanding par—(am)-if the person If a child is depicted
23 nude in a representation or reproduction is-a—ehild and the capture, possession,

\ () »
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SECTION 7

1 exhibition, or distribution of the representation, or making, possession, exhibition,
- or distribution of the reproduction, does not violate s. 948.05 or 948.12, a parent,

guardian, or legal custodian of the child may do any of the following:

2
3
4 (¢) This subsection does not apply to a person who receives a representation or
5 reproduction depicting a child from a parent, guardian, or legal custodian of the child
6 under par. (bm) /Qﬂ 2., if the possession, exhibition, or distribution is not for
7

commercial purposes.

History: 1995 a. 249; 2001 a. 16; 2001 a. 33 ss. 2 to 13; Stats. 2001 s. 942.09; 2001 a. 109; 2007 a. 118.

/\E SECTION 8. 948.045 of the statutes is created to read:
948.045 Representations depicting nudity; offenses against a child. (1)

In this section:

(a) “Captures a representation” has the meaning given in s. 942.05 (1) (a).

12 (am) “Nude or partially nude child” means any child who has less than fully and
13 opaquely covered genitals, pubic area, or buttocks, any female child who has less
14 than a fully opaque covering over any portion of a breast below the top of the nipple,
15 or any male child with covered genitals in a discernibly turgid state. >

16 (b) “Nudity” has the meaning given in s. 948.11](1) (d).

17 (c) “Representation” has the meaning given in s. 942.69 Q) (o).

18 (2) (a) Except as provided in pars. (ﬁ) and (;), whoever does any of the following

19 is guilty of a Class I felony: *

20 1. Captures a representation that depicts a child nude while that child is nude
21 in a circumstance in which he or she has a reasonable expectation of privacy.”

22 2. Makes a reproduction of a representation that the person knows or has
23 reason to know was captured in violation of sugd. 1. and that depicts the nudity

/
24 depicted in the representation captured in violation of subd. 1.
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SECTION 8

3. Possesses, distributes, or exhiBits a representation that was captured in
violation of subd. 1. or a reproduction made in violation of subd. 2., if the person
knows or has reason to know that the representation was captured in violation of
subd. 1. or the reproduction was made in violation of subd. 2.

(3) (a) Whoever, while present in a locker room, intentionally captures a
representation of a nude or partially nude child while the child is nude or partially
nude in the locker room is guilty of a Class B misdemeanor. This paragraph does not
apply if one of the following applies:

1. The child consents to the capture and the actor reasonably believes that the
child is 18 years of age or over when the child gives his or her consent.

2. The child’s parent, guardian, or legal custodian consents to the capture of the
representation.

(b) 1. Whoever intentionally does any of the following is guilty of a Class A
misdemeanor:

a. Captures a representation of a nude or partially nude child while the actor
is present in, and the child is nude or partially nude in, @gﬁ:ﬁr room and exhibits
or distributes the representation to another.

b. Transmits or broadcasts an image of a nude or partially nude child from a
locker room while the child is nude or partially nude in the locker room.

2. This paragraph does not apply if one of the following applies:

a. The child consents to the exhibition or distribution of the representation or
the transmission or broadcast of the image and the actor reasonably believes that the
child is 18 years of age or over when the child gives his or her consent.

b. The child’s parent, guardian, or legal custodian consents to the exhibition,

distribution, transmission, or broadcast.
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SECTION 9

SEcTION 9. 97 1.{7 (Im) (b) 2m. of the statutes is amended to read:

971.17 (1m) (b) 2m. Ifthe defendant under sub. (1) is found not guilty by reason
of mental disease or defect for a violation, or for the solicitation, conspiracy, or
attempt to commit a violation, of s. 940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02
(1) or (2), 948.025, Q&S,/Qtié, 948.05, 948.051, 948.055, 948.06, 948.07, 948.075,
948.08, 948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30, of s.
940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or of s. 940.30 or 940.31 if the victim was
a minor and the defendant was not the victim’s parent, the court shall require the
defendant to comply with the reporting requirements under s. 301.45 unless the
court determines, after a hearing on a motion made by the defendant, that the

defendant is not required to comply under s. 301.45 (1m).

History: 1975 c. 430; 1977 c. 353; 1977 ¢. 428 s. 115; 1983 a. 359; Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 394; 1989 a. 31, 142, 334, 359; Sup. Ct. Order, 158 Wis.
2d xvii (1990); 1991 a. 39, 189, 269; 1993 a. 16, 98, 227; 1995'a. 27 s. 9126 (19); 1995 a. 417, 425, 440, 448; 1997 a. 35, 130, 181, 252, 275; 1999 a. 89; 2001 a. 95, 109; 2003
a. 50; 2005 a. 277, 431; 2007 a. 20 ss. 3875, 9121 (6) (a); ¥007 a. 116; 2009 a. 26, 28, 137, 261.

SECTION 10. 973.048 (2m) of the statutes is amended to read:

973.048 (2m) If a court imposes a sentence or places a person on probation for
a violation, or for the solicitation, conspiracy or attempt to commit a violation, of s.
940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025, 245.925, 948.05,
948.051, 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or
(am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if 5. 940.302 (2) (a) 1. b. applies, or
of 5. 940.30 or 940.31 if the victim was a minor and the person was not the victim’s
parent, the court shall require the person to comply with the reporting requirements
under s. 301.45 unless the court determines, after a hearing on a motion made by the

person, that the person is not required to comply under s. 301.45 (1m).

History: 1995 a. 440; 1997 a. 130; 1999 a. 89; 2001 a.(OQ: 2003 a. 50; 2005 a. 277; 2007 a. 116; 2009 a. 137.

SECTION 11. 995.50 (2) (d) of the statutes is amended to read:
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SECTION 11

995.50 (2) (d) Conduct that is prohibited under s. 942.09 or 9&8/.945, regardless
of whether there has been a criminal action related to the conduct, and regardless
of the outcome of the criminal action, if there has been a criminal action related to

the conduct.

History: 1977 c. 176; 1987 a. 399; 1991 a. 294; 2001 a. 33; 2005 a. 155 s. 51; Stats. 2005 s. 995.50.
(END)
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Also under current law,a person commits a misdemeanor ¥ he or shé does either
of the following: 1) while present in a locker room, takes a photograph or makes a
motion picture, videotape, or other visual representation of a nudé person in the
tlocker room if the action is without the consent of plienznd persgn or, if thw.udefn of
« person is known to be under 18 years of age, without the conseht of person’s
¥ parent; or 2) exhibits, distributes, transmits, or broadcasts such|represpntation to
another without the consent of the nude person, or, if the nude person i known to
be under 18 years of age, without the consent of the person’s parent. Wu/

Insert 3-20

SECTION 1. 942.09 (é) (am) of the statutes is renumbered 942.69 (2), and 942.09
(2) (b) abnd (c), as renumbered, are amended to read:

942.09 (2) (b) Makes a reproduction of a representation that the person knows
or has reason to know was captured in violation of s&bd—l—;@_aug) and that depicts
the nudity depicted in the representation captured in violation of sude—l—t/M_(_a),
if the person depicted nude in the reproduction did not consent to the making of the
reproduction.

(c) Possesses, distributes, or exhibits a representation that was captured in
violation of subdu—l: par. (a) or a reproduction made in violation of s&bd—%gm;jb),
if the person knows or has reason to know that the representation was captured in
violation of subd—i: par. (a) or the reproduction was made in violation of s&bd—-z-y par.
(b), and if the person who is depicted nude in the representation or reproduction did

not consent to the possession, distribution, or exhibition.

INSERT Y-¥

History: 1995 a. 249; 2001 a. 16; 2001 a. 33 ss. 2 to 13; Stats. 2001 s. 93{209 2001 a. 109; 2007 a. 118.

SECTION 2. 942.09 (5) (a) (intro.) and 1. of the statutes are consolidated,

renumbered 942.09 (5) (a) and amended to read:
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942.09 (5) (a) Whoever, while present in a locker room, intentionally captures
a representation of a nude or partially nude person while the person is nude or
partially nude in the locker room is guilty of a Class B misdemeanor. This paragraph
does not apply if the person consents to the capture of the represéntation and one-of

the following-applies:—1—The person is;-or-the-actor reasonably believes-that the

persen-is; 18 years of age or over when the person gives his or her consent.

History: 1995 a. 249; 2001 a. 16; 2001 a. 33 ss. 2 to I{Stats. 2001 5. 942.09; 2001 a. 109; 2007 a. 118.

SECTION 3. 942.09 (5) (a) 2. of the statutes is repealed.

' — > w
@ 8 SECTION 4. 942.09 (5) (b) 2. (intro.) and a. of the statutes are consolidated,
| 9 renumbered 942.09 (5) (b) 2. and amended to read:
10 942.09 (5) (b) 2. This paragraph does not apply if the person consents to the
11 exhibition or distribution of the representation or the transmission or broadcast of
12 the image and ene-of the following applies:-a—The person isyorthe-actorreasonably
13 ‘believes that-the person-is, 18 years of age or over when the person gives his or her
14 consent.
&
History: 1995 a. 249; 2001 a. 16; 2001 a. 33 ss. 2 to 13; Stats. 2001 s. 942.09; 2001 a. 109; 2007 a. 118.
15 SECTION 5. 942.09 (5) (b) 2. b. of the statutes is repealed.
16 l "ge(‘\' 4 OV\‘H nUeg

1 Insert 4-8 |

18
19
20
21
22
23

24

SECTION 6. 946.82 {4) of the statutes is amended to read:

946.82 (4) “Racketeering activity” means any activity specified in 18 USC 1961
(1) in effect as of April 27, 1982, or the attempt, conspiracy to commit, or commission
of any of the felonies specified in: chs. 945 and 961, subch. V of ch. 551, and ss. 49.49,
134.05, 139.44 (1), 180.0129, 181.0129, 185.825, 201.09 (2), 215.12, 221.0625,
221.0636, 221.0637, 221.1004, 553.41 (3) and (4), 553.52 (2), 940.01, 940.19 (4) to (6),
940.20,940.201, 940.203, 940.21, 940.30, 940.302 (2), 940.305, 940.31, 941.20 (2) and
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(3), 941.26, 941.28, 941.298, 941.31, 941.32, 942.09, 943.01 (2), (2d), or (2g), 943.011,
943.012, 943.013, 943.02, 943.03, 943.04, 943.05, 943.06, 943.10, 943.20 (3) (b to (e),
943.201, 943.203, 943.23 (1g), (2) and (3), 943.24 (2), 943.27, 943.28, 943.30, 943.32,
943.34 (1) (bf), (bm), and (c), 943.38, 943.39, 943.40, 943.41 (8) (b) and (c), 943.50 (4)
(bf), (bm), and (c), 943.60, 943.70, 943.76, 943.81, 943.82, 943.83, 943.84, 943.85,
943.86, 943.87, 943.88, 943.89, 943.90, 944.21 (5) (c) and (e), 944.32, 944.33 (2),
944.34, 945.03 (1m), 945.04 (1m), 945.05 (1), 945.08, 946.10, 946.11, 946.12, 946.13,
946.31, 946.32 (1), 946.48, 946.49, 946.61, 946.64, 946.65, 946.72, 946.76, 946.79,
947.015, 948.045, 948.05, 948.051, 948.08, 948.12, and 948.30.

History: 1981 c. 280; 1983 a. 438, 1985 a. 104; 1985 a. 236 5. 15; 1987 a. 266 s. 5; 1987 a. 332, 348, 349, 403; 1989 a. 121, 303; 1991 a. 32, 39, 189; 1993 a. 50, 92, 94,
112, 280, 441, 491; 1995 a. 133, 249, 336, 448; 1997 a. 35, 79, 101, 140, 143, 252; 1999 a. 9, 150; 2001 a. 16, 105, 109: 2003 a. 36, 321; 2005 a. 212; 2007 a. 116, 196; 2009
a. 180.
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SECTION 1. 942.09 (5) (b) 1. a. of the statutes is amended to read:
942.09 (8) (b) 1. a. Captures arepresentation of a nude or partially nude person
while the actor is present in, and the person is nude or partially nude in, the a locker

room and exhibits or distributes the representation to another.

History: 1995 a. 249; 2001 a. 16: 2001 a. 33 ss. 2 to 13; Stats. 2001 s. 942.09; 2001 a. 109; 2007 a. 118.
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Stephanie: <P

Please review this draft. I moved the offense agajfist children to chapter 948, Crimes
Against Children. In this chapter, othe ol-tonsequences apply to convicted
persons such as limitations on teaching licenses and the possibility of being required
to provide a biologica?ecimen to the state crime laboratories for DNA analysis.

heve.
If someone is found tojcommitted a violation of the new statute, he or she must register

as a sex offender. The registry requirement attaches even if the person is convicted of
the misdemeanor crimes in sub. (3). Is that okay? In addition, I did not allow the
offender to petition for exclusion from the registry requirement based on the offender
being under the age of 19 and within four years of the age of the victim (the “Romeo
and Juliet” exclusion). Please let me know if you would like me to redraft any of these
provisions.

I made this bill a preliminary version because I anticipate you may want to modify it.
We can put it into introducible form as soon as you approve it. ‘

Cathlene Hanaman

Deputy Chief

Phone: (608) 267-9810

E-mail: cathlene.hanaman@legis.wisconsin.gov
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November 17, 2011

Stephanie:

Please review this draft. I moved the offense against children to chapter 948, Crimes
Against Children. In this chapter, other collateral consequences apply to convicted
persons such as limitations on teaching licenses and the possibility of being required
to provide a biological specimen to the state crime laboratories for DNA analysis.

If someone is found to have committed a violation of the new statute, he or she must
register as a sex offender. The registry requirement attaches even if the person is
convicted of the misdemeanor crimes in sub. (3). Is that okay? In addition, I did not
allow the offender to petition for exclusion from the registry requirement based on the
offender being under the age of 19 and within four years of the age of the victim (the
“Romeo and Juliet” exclusion). Please let me know if you would like me to redraft any
of these provisions.

I'made this bill a preliminary version because I anticipate you may want to modify it.
We can put it into introducible form as soon as you approve it.

Cathlene Hanaman

Deputy Chief

Phone: (608) 267-9810

E-mail: cathlene.hanaman@legis.wisconsin.gov
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AN ACT to repeal 942.09°(5) (a) 2. and 942.09 (5) (b) 2. b; fo renumber and
amend 942.09 (2) (am) and 942.09 (2) (bm) and (cm); to consolidate,
renumber and amend 942.09 (5) (a) (intro.) and 1. and 942.09 (5) (b) 2. (intro.)
and a.; to amend 48.685 (1) (¢) 2., 51.20 (13) (ct) 2m., 301.45 (1d) (b), 901.08 (1)
(b), 938.34 (156m) (bm), 942.09 (5) (b) 1. a., 946.82 (4), 971.17 (1m) (b) 2m.,
973.048 (2m) and 995.50 (2) (d); and #o create 62.50 (1e) (cm) and 948.045 of

the statutes; relating to: representations depicting nude children and

requiring sex offender registration.

Analysis by the Legislative Reference Bureau

Under current law, with exceptions, a person commits a Class I felony if he or
she does any of the following: 1) takes a photograph or makes a motion picture,
videotape, or other visual representation of a nude person without that person’s
consent when that person has a reasonable expectation of privacy; 2) reproduces
such a photograph, motion picture, videotape, other visual representation; or 3)
possesses, distributes, or exhibits such a representation.

Alsounder current law, a person commits a misdemeanor if he or she does either
of the following: 1) while present in a locker room, takes a photograph or makes a
motion picture, videotape, or other visual representation of a nude person in the
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locker room if the action is without the consent of that person or, if that person is
known to be under 18 years of age, without the consent of that person’s parent; or 2)
exhibits, distributes, transmits, or broadcasts such a representation to another
without the consent of the nude person, or, if the nude person is known to be under
18 years of age, without the consent of the person’s parent. In addition to the felony
or misdemeanor conviction, the court may order a person to register with the
Department of Corrections (DOC) as a sex offender if the court determines that the
underlying conduct was sexually motivated and that registration would be in the
interest of public protection. Under this bill, if a person commits either the felony
or the misdemeanor and the victim has not attamed the age of 18, the court must
order the person to register with DOC as a sex offender.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.68y5 (1) (c) 2. of the statutes is amended to read:

48.685 (1) (c) 2. A violation of s. 940.01, 940.02, 940.03, 940.05, 940.12, 940.19
(2), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3), 940.285 (2), 940.29, 940.295,
942.09 (2), 948.02 (1) or (2), 948.025, 948.03 (2), 948.045 (2), 948.05, 948.051,
948.055, 948.06, 948.07, 948.08, 948.085, 948.11 (2) (a) or (am), 948.12, 948.13,
948.21 (1), 948.30, or 948.53.

SECTION 2. 51‘./20 (13) (ct) 2m. of the statutes is amended to read:

51.20 (13) (ct) 2m. Ifthe subject individual is before the court on a petition filed
under a court order under s. 938.30 (5) (¢) 1. and is found to have committed a
violation, or to have solicited, conspired, or attempted to commit a violation, of s.
940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025, 948.045, 948.05,
948.051, 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or
(am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or

of s. 940.30 or 940.31 if the victim was a minor and the subject individual was not

the victim’s parent, the court shall require the individual to comply with the



© ® 1 % Ot b W N

[ T N T T N N I T S S o G S G S
W N = O W0t WY - o

2011 - 2012 Legislature -3- LR 3238/ b

SECTION 2

reporting requirements under s. 301.45 unless the court determines, after a hearing
on a motion made by the individual, that the individual is not required to comply
under s. 301.45 (1m). _

SECTION 3. 62.50 (le) (cm) of the statutes is created to read:

62.50 (1e) (cm) Section 948.045 (3).

SECTION 4. 301.45 21d) (b) of the statutes is amended to read:

301.45 (1d) (b) “Sex offense” means a violation, or the solicitation, conspiracy,
or attempt to commit a violation, of s. 940.22 (2), 940.225 (1), (2) or (3), 944.06, 948.02
(1) or (2), 948.025, 948.045, 948.05, 948.051, 948.055, 948.06, 948.07 (1) to (4),
948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30,
of 5. 940.302 (2) if . 940.302 (2) (a) 1. b. applies, or of s. 940.30 or 940.31 if the victim
was a minor and the perion who committed the violation was not the victim’s parent.

SECTION 5. 901.08 (1) (b) of the statutes is amended to read:

901.08 (1) (b) “Sexual misconduct” includes a violation of s. 940.22 (2), 940.225
(1), (2), or (3), 940.32, 942.08, 942.09, 948.02, 948.025, 948.045, 948.05 (1) or (1m),
948.055 (1), 948.06, 948.07, 948.075, 948.08, 948.09, 948.095, 948.10, or 948.11 (2)
and includes sexual harassment, as defined in s. 111.32 (13).

SECTION 6. 938.34V(15m) (bm) of the statutes is amended to read:

938.34 (15m) (bm) If the juvenile is adjudicated delinquent on the basis of a
violation, or the solicitation, conspiracy, or attempt to commit a violation, of s. 940.22
(2),940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025,948.045, 948.05, 948.051,
948.055, 948.06, 948.07, 948.075, 948.08, or 948.085 (2), 948.095, 948.11 (2) (a) or
(am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or

of 5. 940.30 or 940.31 if the victim was a minor and the juvenile was not the victim’s

parent, the court shall require the juvenile to comply with the reporting
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SECTION 6
requirements under s. 301.45 unless the court determines, after a hearing on a
motion made by the juvenile, that the juvenile is not required to comply under s.
301.45 (1m).

SECTION 7. 942.0;) (2) (am) of the statutes is renumbered 942.09 (2), and 942.09
(2) (b) and (c), as renumbered, are amended to read:

942.09 (2) (b) Makes a reproduction of a representation that the person knows
or has reason to know was captured in violation of subd-L. par. (a) and that depicts
the nudity depicted in the representation captured in violation of subd—1- par. (a),
if the person depicted nude in the reproduction did not consent to the making of the
reproduction.

(c) Possesses, distributes, or exhibits a representation that was captured in
violation of subd—1- par. (a) or a reproduction made in violation of subd-2. par. (b),
if the person knows or has reason to know that the representation was captured in
violafion of subd—1- par. (a) or the reproduction was made in violation of subd-2: par.
(b), and if the person who is depicted nude in the représentation or reproduction did
not consent to the possession, distribution, or exhibition.

SECTION 8. 942.0‘93 (2) (bm) and (cm) of the statutes are renumbered 948.045
(2) (b) and (c), and 948.045 (2) (b) (intro.) and (c), as renumbered, are amended to
read: ,
| 948.045 (2) (b) (intro.) Netwithstanding par—(am);-if the-person If a child is
depicted nude in a representation or reproduction is—a—child and the capture,
possession, exhibition, or distribution of the representation, or making, possession,
exhibition, or distribution of the reproduction, does not violate s. 948.05 or 948.12,

a parent, guardian, or legal custodian of the child may do any of the following:
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(c) This subsection does not apply to a person who receives a representation or
reproduction depicting a child from a parent, guardian, or legal custodian of the child
under par. (bm) (b) 2., if the possession, exhibition, or distribution is not for
commercial purposes. |

SECTION 9. 942.(;9 (5) (a) (intro.) and 1. of the statutes are consolidated,
renumbered 942.09 (5) (a) and amended to read:

942.09 (5) (a) Whoever, while present in a locker room, intentionally captures
a representation of a nude or partially nude person while the person is nude or
partially nude in the locker room is guilty of a Class B misdemeanor. This paragraph
does not apply if the person consents to the capture of the representation and ene-of
the following-applies:—1—The person 1s,—912—the~aempfeaseﬂably—bel+eves-bhat—the
person-is; 18 years of age f)r over when the person gives his or her consent.

SECTION 10. 942.09 55) (a) 2. of the statutes is repealed.

SECTION 11. 942.09 (5) (b) 1. a. of the statutes is amended to read:

942.09 (5) (b) 1. a. Captures a representation of a nude or partially nude person
while the actor is present in, and the person is nude or partially nude in, the a locker
room and exhibits or distributes the representation to another.

SECTION 12. 942.0; (5) (b) 2. (intro.) and a. of the statutes are consolidated,
renumbered 942.09 (5) (b) 2. and amended to read:

942.09 (5) (b) 2. This paragraph does not apply if the person consents to the

exhibition or distribution of the representation or the transmission or broadcast of

the image and ene-of the followingapplies:—a—The person is;or-the-actor reasenably
believes-that-the-person-is; 18 years of age or over when the person gives his or her

consent. J

SECTION 13. 942.09 (5) (b) 2. b. of the statutes is repealed.
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SECTION 14

Vv
SECTION 14. 946.82 (4) of the statutes is amended to read:

946.82 (4) “Racketeering activity” means any activity specified in 18 USC 1961
(1) in effect as of April 27, 1982, or the attempt, conspiracy to commit, or commission
of any of the felonies specified in: chs. 945 and 961, subch. V of ch. 551, and ss. 49.49,
134.05, 139.44 (1), 180.0129, 181.0129, 185.825, 201.09 (2), 215.12, 221.0625,
221.0636, 221.0637, 221.1004, 553.41 (3) and (4), 553.52 (2), 940.01, 940.19 (4) to (6),
940.20,940.201, 940.203,940.21, 940.30, 940.302 (2), 940.305, 940.31,941.20 (2) and
(3), 941.26, 941.28, 941.298, 941.31, 941.32, 942.09, 943.01 (2), (2d), or (2g), 943.011,
943.012, 943.013, 943.02, 943.03, 943.04, 943.05, 943.06, 943.10, 943.20 (3) (b to (e),
943.201, 943.203, 943.23 (1g), (2) and (3), 943.24 (2), 943.27, 943.28, 943.30, 943.32,
943.34 (1) (bf), (bm), and (c), 943.38, 943.39, 943.40, 943.41 (8) (b) and (c), 943.50 (4)
(bf), (bm), and (c), 943.60, 943.70, 943.76, 943.81, 943.82, 943.83, 943.84, 943.85,
943.86, 943.87, 943.88, 943.89, 943.90, 944.21 (5) (¢) and (e), 944.32, 944.33 (2),
944.34, 945.03 (1m), 945.04 (1m), 945.05 (1), 945.08, 946.10, 946.11, 946.12, 946.13,
946.31, 946.32 (1), 946.48, 946.49, 946.61, 946.64, 946.65, 946.72, 946.76, 946.79,
947.015, 948.045, 948.05, 948.051, 948.08, 948.12, and 948.30.

SECTION 15. 948.345 of the statutes is created to read:

948.045 Representations depicting nudity; offenses against a child. (1)
In this section:

(a) “Captures a representation” has the meaning given in s. 942.09 (1) (a).

(am) “Nude or partially nude child” means any child who hasless than fully and
opaquely covered genitals, pubic area, or buttocks, any female child who has less
than a fully opaque covering over any portion of a breast below the top of the nipple,
or any male child with covered genitals in a discernibly turgid state.

(b) “Nudity” has the meaning given in s. 948.11 (1) (d).
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(¢) “Representation” has the meaning given in s. 942.09 (1) (c).

(2) (a) Except as provided in pars. (b) and (c), whoever does any of the following
is guilty of a Class I felony:

1. Captures a representation that depicts a child nude while that child is nude
in a circumstance in which he or she has a reasonable expectation of privacy.

2. Makes a reproduction of a representation that the person knows or has
reason to know was captured in violation of subd. 1. and that depicts the nudity
depicted in the representation captured in violation of subd. 1.

3. Possesses, distributes, or exhibits a representation that was captured in
violation of subd. 1. or a reproduction made in violation of subd. 2., if the person
knows or has reason to know that the representation was captured in violation of
subd. 1. or the reproduction was made in violation of subd. 2.

(3) (a) Whoever, while present in a locker room, intentionally captures a
representation of a nude or partially nude child while the child is nude or partially
nude in the locker room is guilty of a Class B misdemeanor. This paragraph does not
apply if one of the following applies:

1. The child consents to the capture and the actor reasonably believes that the
child is 18 years of age or over when the child gives his or her consent.

2. The child’s parent, guardian, or legal custodian consents to the capture of the
representation.

(b) 1. Whoever intentionally does any of the following is guilty of a Class A
misdemeanor:

a. Captures a representation of a nude or partially nude child while the actor
is present in, and the child is nude or partially nude in, a locker room and exhibits

or distributes the representation to another.
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1 b. Transmits or broadcasts an image of a nude or partially nude child from a
2 locker room while the child is nude or partially nude in the locker room.
3 2. This paragraph does not apply if one of the following applies:
4 a. The child consents to the exhibition or distribution of the representation or
5 the transmission or broadcast of the image and the actor reasonably believes that the
6 child is 18 years of age or over when the child gives his or her consent.
7 b. The child’s parent, guardian, or legal custodian consents to the exhibition,
8 distribution, transmission, or broadcast.
9 SEcCTION 16. 971.17 ﬁm) (b) 2m. of the statutes is amended to read:
10 971.17 (1m) (b) 2m. Ifthe defendant under sub. (1) is found not guilty by reason
11 of mental disease or defect for a violation, or for the solicitation, conspiracy, or
12 attempt to commit a violation, of s. 940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02
13 (1) or (2), 948.025, 948.045, 948.05, 948.051, 948.055, 948.06, 948.07, 948.075,
14 948.08, 948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30, of s.
15 940.302 (2) if 5. 940.302 (2) (a) 1. b. applies, or of s. 940.30 or 940.31 if the victim was
16 a minor and the defendant was not the victim’s parent, the court shall require the
17 defendant to comply with the reporting requirements under s. 301.45 unless the
18 court determines, after a hearing on a motion made by the defendant, that the
19 defendant is not required to comply under s. 301.45 (1m).
20 SECTION 17. 973.048\/(2m) of the statutes is amended to read:
21 973.048 (2m) If a court imposes a sentence or places a person on probation for
22 a violation, or for the solicitation, conspiracy or attempt to commit a violation, of s.
23 940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025, 948.045, 948.05,
24 948.051, 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or
25 (am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or
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of s. 940.30 or 940.31 if the victim was a minor and the person was not the victim’s
parent, the court shall require the person to comply with the reporting requirements
under s. 301.45 unless the court determines, after a hearing on a motion made by the
person, that the person is not required to comply under s. 301.45 (1m).

SECTION 18. 995.50 (2) (d) of the statutes is amended to read:

995.50 (2) (d) Conduct that is prohibited under s. 942.09 or 948.045, regardless
of whether there has been a criminal action related to the conduct, and regardless
of the outcome of the criminal action, if there has been a criminal action related to
the conduct.

(END)



Barman, Mike

From: Kundert, Stephanie

Sent: Tuesday, January 10, 2012 2:00 PM

To: LRB.Legal

Subject: Draft Review: LRB 11-3238/1 Topic: Capturing images of nude child

Please Jacket LRB 11-3238/1 for the ASSEMBLY. Thank you!
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1 AN ACT to repeaLQfZ/ 09 (5) (a) 2. and 942.09 (5) (b) 2. b.; to renumber and

2 amend 942.09 (2) (am) and 942.09 (2) (bm) and (cm); to consolidate,
3 renumber and amend 942.09 (5) (a) (intro.) and 1. and 942.09 (5) (b) 2. (intro.)
4 and a.; to amend 48.685 (1) (c) 2., 51.20 (13) (ct) 2m., 301.45 (1d) (b), 901.08 (1)
5 (b), 938.34 (15m) (bm), 942.09 (5) (b) 1. a., 946.82 (4), 971.17 (Im) (b) 2m.,
6 973.048 (2m) and 995.50 (2) (d); and to create 62.50 (le) (cm) and 948.045 of

the statutes; relating to: representations depicting nude children and

8 requiring sex offender registrationf\ Lo aduldo Sho commit &??u%

Analysis by the Legislative Reference Bureau

Under current law, with exceptions, a person commits a Class I felony if he or
she does any of the following: 1) takes a photograph or makes a motion picture,
videotape, or other visual representation of a nude person without that person’s
consent when that person has a reasonable expectation of privacy; 2) reproduces
such a photograph, motion picture, videotape, other visual representation; or 3)
possesses, distributes, or exhibits such a representation. o ’

‘Alsq under current law, a person commits a misdemeanbr if he or she does either-
follow mg Ly while- prewntmkes a\photograph or makes a

. videotape, or other visual representation oRa nude person in the

p

V,__,.//”
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" locker room if the action is without the consent of th
known to be under 18 years of age, without the consent
exhibits, distributes, transmits, or broadcasts such a

isde Ror) conviction, the court may order a petrson to register with the

underlying conduct was sexually motwated and that re 1strat10n wouldf;:)ic_a’}ip’@/%
e felony

% anor) and the victim has not attamed the age of 18, the court must
order the person to register with DOC as a sex offender.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.685 (1) (¢) 2. of the statutes is amended to read:

48.685 (1) (c) 2. A violation of s. 940.01, 940.02, 940.03, 940.05, 940.12, 940.19
(2), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3), 940;285 (2), 940.29, 940.295,
942.09 (2), 948.02 (1) or (2), 948.025, 948.03 (2), 948.045 (2), 948.05, 948.051,
948.065, 948.06, 948.07, 948.08, 948.085, 948.11 (2) (a) or (am), 948.12, 948.13,
948.21 (1), 948.30, or 948.53.

SEcTION 2. 51.20 (13) (ct) 2m. of the statutes is amended to read:

51.20 (13) (ct) 2m. If the subject individual is before the court on a petition filed
under a court order under s. 938.30 (5) (¢) 1. and is found to have committed a
violation, or to have solicited, conspired, or attempted to commit a violation, of s.
940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025,(948.045.1948.05,
948.051, 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or
(am), 948.12, 948.13, or 948.30, of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, e‘t
of s. 940.30 or 940.31 if the victim was a minor and the subject individual was not
the victim's parent,)\ the court shall require the individual to comply with the

or ob o 5. Auj q%? qu mmgﬁ&%;o{ka' A,UA::J
ik amwgﬁfwhrw@g wye and wo ”M 2 hup school studt Ty
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1 reporting requirements under s. 301.45 unless the court determines, after a hearing -

on a motion made by the individual, that the individual is not required to comply

under s. 301.45 (Im).

PO ISR S

st

// SECTION . 62.50 (1e) (cm) of the statutes is created to read:

E\ 62. 50,&&?&1” ) Section 948.045 (3).

SECTION 4. 301.45 (1d) (b) of the statutes is amended to read:

301.45 (1d) (b) “Sex offense” means a violation, or the solicitation, conspiracy,
or attempt to commit a violation, of s. 940.22 (2), 940.225 (1), (2) or (3), 944.06, 948.02
(1) or (2), 948.025, @ 045) 948.05, 948.051, 948.055, 948.06, 948.07 (1) to (4),
948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30,

f— Pk
@o@m ~ O O

of s. 940.302 (2) if s. 940.302 (2) (a) 1. b. applies,éf of s. 940.30 or 940.31 if the victim

12 was a minor and the person who committed the violation was not the victim'’s par?j
13 SECTION 5. 901.08 (1) (b) of the statutes is amended to read: C
14 901.08 (1) (b) “Sexual misconduct” includes a violation of s. 940.22 (2), 940. 225\

i
15 (1), (2), or (3), 940.32, 942.08, 942.09, 948.02, 948.025, 948.045. 948.05 (1) or (Im), |

16 948.055 (1), 948.06, 948.07, 948.075, 948.08, 948.09, 948.095, 948.10, or 948.11 (2)

17 and includes sexual harassment, as defined in s. 111.32 (13).
18 __ SECTION 6. 938.34 (15m) (bm) of the statutes is amended to read: g+
19 938,34 (15m) (bm) If the juvenile is adjudicated delinquent on gHe basis\o&a

20 violation, or the solicitation, conspiracy, or attempt to commit a vjelation, of s. 940.2)\2\\
21 (2), 940.225 (1), (2), o1 3), 944.06, 948.02 (1) or (2), 948.025; 8.4 948.05, 948.051,
N A
22 948.055, 948.06, 948.07, 948:Q75, 948.08, or 948.085 (2), 948.095, 948.11 (2) (a) or
v
/C}& (am), 948.12, 948.13, or 948.30, 0f %, 940.302 (2) if s. 940.302 (2) (a) 1. b. applies, or

24 of s. 940.30 or 940.31 if the viefim was a or and the juvenile was not the victim's

2 .
25 parent, | the cou all require the juvenile to comply with the reporting
/
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requirements under s. 301.45 unless the court-determines, after a hearing on a
3

\

motion e by the juven juvenile is not required to comply under s.

301.45 (1m).

i

e

SECTION 7. 942.09 (2) (am) of the statutes is renumbered 942.09 (2), and 942.09
(2) (b) and (c), as renumbered, are amended to read:
942.09 (2) (b) Makes a reproduction of a representation that the person knows

or has reason to know was captured in violation of subd-—1- par. (a) and that depicts

- the nudity depicted in the representation captured in violation of subd—1- par. (a),

if the person depicted nude in the reproduction did not consent to the making of the
reproduction.

(c) Possesses, distributes, or exhibits a representation that was captured in
violation of subd-1- par. (a) or a reproduction made in violation of subd-2- par. (b),
if the person knows or has feason to know that the representation was captured in
violation of subd-—1- par. (a) or the reproduction was made in violation of subd-2- par.
(b), and if the person who is depicted nude in the representation or reproduction did
not consent to the possession, distribution, or exhibition.

SECTION 8. 942.09 (2) (bm) and (cm) of the statutes are renumbered 948.045
(2) (b) and (c), and7948.045 (2) (b) (intro.) and (c), as renumbered, are amended to
read:

948.045 (2) (b) (intro.) Netwithstanding par—{am)—if the-person If a child is
depicted nude in a representation or reproduction is-a-child and the capture,
possession, exhibition, or distribution of the representation, or making, possession,
exhibition, or distribution of the reproduction, does not violate s. 948.05 or 948.12,

a parent, guardian, or legal custodian of the child may do any of the following:
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(c) This subsection does not apply to a person who receives a representation or
reproduction depicting a child from a parent, guardian, or legal custodian of the child
under par. {bm) (b) 2., if the possession, exhibition, or distribution is not for

commercial purposes.

SEcTION 9. 942.09 (5) (a) (intro.) and 1. of the statutes are consolidated,
renumbered 942.09 (5) (a) and amended to read: /|
942.09 (5) (@) Whoever, while present in a locker room, intentigndlly captures

representation of a nude or partially nude person while the/person is nude or

partally nude in the locker room is guilty of a Class B misdepfeanor. This paragraph

SeEcTION 10. 94%.09 (5)-(a) 2. of the stafutes is repealed.

SECTION 11. 942.090\5) (b) 1. a. of the statutes is amended to read:

942.09 (5) (b) 1. a. Captixes a /épresentation of a nude or partially nude person
while the actor is present in, and the person is nude or partially nude in, the a locker
room and exhibits or distribGtes the re‘pg;esentatlon to another.

SEcTION 12. 942. O{ (5) (b) 2. (intro. )\and a. of the statutes are consolidated,
renumbered 942.09 /("f') (b) 2. and amended to reaeL

942.09 (5) }f) ) 2. This paragraph does not apply if the person consents to the
exhibition O;Alstrlbutlon of the representation or the tr\x\s{nlsmon or broadcast of

the imagé and ene-of the following-applies:—a-—The person is;

- 18 years of age or over when the person gives his or her

N

/
/
consent.

SEcTION 13. 942.09 (5) (b) 2. b. of the statutes is repealed.

Wh‘ e
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SECTION 14. 946.82 (4) of the statutes is amended to read:
946.82 (4) “Racketeering activity” means any activity specified in 18 USC 1961
(1) in effect as of April 27, 1982, or the attempt, conspiracy to commit, or commission
of any of the felonies specified in: chs. 945 and 961, subch. V of ch. 551, and ss. 49.49,
134.05, 139.44 (1), 180.0129, 181.0129, 185.825, 201.09 (2), 215.12, 221.0625,
221.0636, 221.0637, 221.1004, 553.41 (3) and (4), 553.52 (2), 940.01, 940.19 (4) to (6),
940.20, 940.201, 940.203, 940.21, 940.30, 940.302 (2), 940.305, 940.31, 941.20 (2) and
(3), 941.26, 941.28, 941.298, 941.31, 941.32, 942.09, 943.01 (2), (2d), or (2g), 943.011,
943.012, 943.013, 943.02, 943.03, 943.04, 943.05, 943.06, 943.10, 943.20 (3) (bf) to (e),
943.201, 943.203, 943.23 (1g), (2) and (3), 943.24 (2), 943.27, 943.28, 943.30, 943.32,
943.34 (1) (bf), (bm), and (c), 943.38, 943.39, 943.40, 943.41 (8) (b) and (c), 943.50 (4)
(bf), (bm), and (c), 943.60, 943.70, 943.76, 943.81, 943.82, 943.83, 943.84, 943.85,
943.86, 943.87, 943.88, 943.89, 943.90, 944.21 (5) (c) and (e), 944.32, 944.33 (2),
944.34, 945.03 (1m), 945.04 (1m), 945.05 (1), 945.08, 946.10, 946.11, 946.12, 946.13,
946.31, 946.32 (1), 946.48, 946.49, 946.61, 946.64, 946.65, 946.72, 946.76, 946.79,
947.015, 948.045, 948.05, 948.051, 948.08, 948.12, and 948.30.

SECTION 15. 948.045 of the statutes is created to read:

948.045 Representations depicting nudity; offenses against a child. (1)
In this section:

(a) “Captures a representation” has the meaning given in s. 942.09 (1) (a).

(am) “Nude or partially nude child” means any child who has less than fully and
opaquely covered genitals, pubic area, or buttocks, any female child who has less
than a fully opaque covering over any portion of a breast below the top of the nipple,
or any male child with covered genitals in a discernibly turgid state.

(b) “Nudity” has the meaning given in s. 948.11 (1) (d).
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1 (c) “Representation” has the meaning given in s. 942.09 (1) (c).

2 (2) (@) Except as provided in pars. (b) and (c), whoever does any of the following
3 is guilty of a Class I felony:
4

1. Captures a representation that depicts a child nude while that child is nude

5 in a circumstance in which he or she has a reasonable expectation of privacy.

6 2. Makes a reproduction of a representation that the person knows or has

7 reason to know was captured in violation of subd. 1. and that depicts the nudity

8 depicted in the representation captured in violation of subd. 1.

9 3. Possesses, distributes, or exhibits a representation that was captured in
10 violation of subd. 1. or a reproduction made in violation of subd. 2., if the person
11 knows or has reason to know that the representation was captured in violation of
12 subd. 1. or the reproduction was made in violation of subd. 2 ———

- ,/~~~1"é“““' wa(;)w(‘;wWhoever, while present in a locker room, intentionally captures a
14 resentation of a nude or partially nude child while the child is nude or partially
15 irthe locker room is guilty of a Class B misdemeanor. This paragraph does not
16 i e following applies:

17 1. The child con3ents to the capture and the actor reasonably believes that the
18 child is 18 years of age or over when the child gives his or her consent.

19 2. The child's parent, guardian;.or legal custodian consents to the capture of the
20 representation.

21 (b) 1. Whoever intentionally does any of the following is guilty of a Class A
22 misdemeanor:

23 a. Captures a representation of a nude or partialllznude child while the actor
24 is present in, and the child is nude or partially nude in, a logker room and exhibits

25 or distributes the representation to another. N
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um—

b. Transmits or broadcasts an image of a nude or partially nude child from a

loc/kéi‘"“rquglwhile the child is nude or partially nude in the locker room.

2. This pa;;gra ifone of the following applies:

a. The child consents to distribution of the representation or

of age or over when the child gives his or her consent.
//

P/'fhe child’s parent, guardian, or legal custodian consents to the exhibition,

/

distribution, transmission or broadcast i
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SECTION 16. 971 17 (Im) (b) 2m. of the statutes is amended to read:

[
(w]

971.17 (1m) (b) 2m. If the defendant under sub. (1) is found not guilty by reason

[am—
[am—

of mental disease or defect for a violation, or for the solicitation, conspiracy, or

[E—
Do

attempt to commit a violation, of s. 940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02
(1) or (2), 948.025,(é48.045:;948.05, 948.051, 948.055, 948.06, 948.07, 948.075,
948.08, 948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30, of s.

@

[
=y

940.302 (2) if s. 940.302 (2) (a) 1. b. applies, (\)%’ of s. 940.30 or 940.31 if the victim was

@ a minor and the defendant was not the victim’s parent,[the court shall require the \

17 defendant to comply with the reporting requirements under s. 301.45 unless the

—
%]

T —

18 court determines, after a hearing on a motion made by the defendant, that the

19 defendant is not required to comply under s. 301.45 (1m).

20 SECTION 17. 973.048 (2m) of the statutes is amended to read:

21 973.048 (2m) If a court imposes a sentence or places a person on probation for

22 a violation, or for the solicitation, conspiracy or attempt to commit a violation, of s. |

940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.02 (1) or (2), 948.025,(948.045.)948.05, /

®

24 948.051, 948.055, 948.06, 948.07, 948.075, 948.08, 948.085, 948.095, 948.11 (2) (a) or /,/!

(am), 948.12, 948.13, or 948.30, of s. 940. 302 (2) if s. 940.302 (2) (a) 1. b. applies, e» ;/
< v f *H»\e, dﬁffr &n‘?’“
o o,(; iwgo Y ne

wU at Wy" t@ W‘”@f‘l’é"’ "’,,"u ﬁ’i‘f‘i,ﬁ“ ]




2011 - 2012 Legislature é‘ﬁ?{ﬁfg

BILL or of’ s 51“4‘& ous, | +h . SECTION 17

- 7 F Y e ’

oot Urer 11 s of oge o ond was ot « ki kot

,,,,,,,,, Stude
of s. 940/30 or 940.31 1f the victim was a minor and the person was not the victim's 5

parent, [the court shall require the person to comply with the reporting requirements
under s. 301.45 unless the court determines, after a hearing on a motion made by the
person, that the person is not required to comply under s. 301.45 (1m).

SeEcTION 18. 995.50 (2) (d) of the statutes is amended to read:

995.50 (2) (d) Conduct that is prohibited under s. 942.09 or 948.045, regardless
of whether there has been a criminal action related to the conduct, and regardless
of the outcome of the criminal action, if there has been a criminal action related to
the conduct.

(END)



Hanaman, Cathlene

From: Kundert, Stephanie

Sent: Friday, February 03, 2012 12:51 PM
To: Hanaman, Cathlene

Subject: LRB 3238

Hi Cathlene,

At last, it is Friday! ©

I just spoke with Senator Kedzie's office about LRB 3238/2 and | am afraid they've requested a couple more minor
changes before they would be willing to take the lead on this in the Senate. They spoke with the Walworth County District
Attorney about making these changes.

Under the analysis portion of the bill draft, could you please change the last sentence to “Under this bill, if a person who is
at least 21 years of age commits the felony and the victim has not attained the age of 16, the court must order the person
to register with the DOC as a sex offender?”

Hopefully, that will be it for the changes. Thanks so much again for all of your help!

Stephanie

Stephanie L. Kundert

Office of Representative Joel Kleefisch
Member, Joint Committee on Finance
38th Assembly District

321 East, State Capitol

Madison, Wi 53708

608.266.8552

stephanie.kundert@legis.wisconsin.gov
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AN ACT to reﬁh@nd end 942.09 (2) (am) and 942.09 (2) (bm) and (cm);

to amend 48.685 (1) (c) 2., 51.20 (13) (ct) 2m., 301.45 (1d) (b), 901.08 (1) (b),
946.82 (4), 971.17 (1m) (b) 2m., 973.048 (2m) and 995.50 (2) (d); and to create
948.045 of the statutes; relating to: representations depicting nude children

and requiring sex offender registration for adults who commit the offense/
f./”va/km»‘séﬁ @ Wd o \

< , N
T — n dUN et UJ& ‘3
Analysis by the Legislative Reference Bureau -_ ) /

—

Under current law, with exceptions, a person commits a Class I felony if he or
she does any of the following: 1) takes a photograph or makes a motion picture,
videotape, or other visual representation of a nude person without that person’s
consent when that person has a reasonable expectation of privacy; 2) reproduces
such a photograph, motion picture, videotape, other visual representation; or 3)
possesses, distributes, or exhibits such a representation. In addition to the penalty
for the felony conviction, the court may order a person to register with the
Department of Corrections (DOC) as a sex offender if the court determines that the
underlying conduct was sexually motivated and that registration would be i
interest of public protection. Under this bill, if a person who is at least
age ghd not a high school studenp commits the felony and the victim has not attained
the age of ¥8, the court must order the person to register with DOC as a sex offender.

|6
A
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For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.685 (1) (¢) 2. of the statutes is amended to read:

48.685 (1) (c) 2. A violation of s. 940.01, 940.02, 940.03, 940.05, 940.12, 940.19
(2), (4), (5) or (6), 940.22 (2) or (3), 940.225 (1), (2) or (3), 940.285 (2), 940.29, 940.295,
942.09 (2), 948.02 (1) or (2), 948.025, 948.03 (2), 948.045 (2), 948.05, 948.051,
948.055, 948.06, 948.07, 948.08, 948.085, 948.11 (2) (a) or (am), 948. 12 948.13,

948.21 (1), 948.30, or 948.53. W S ey /}é’w

SECTION 2. 51.20 (13) (ct) 2m. of the statytes is amended to read:

51.20 (13) (ct) 2m. Ifthe subject individyal is before the court on a petition filed

under a court order under s. 938.30 (5) (¢) 1. and is found to have committed a

violation, or to have solicited, conspired /or attempted to commit a violation, of s.
940.22 (2), 940.225 (1), (2), or (3), 944.08, 948.02 (1) or (2), 948.025, 948.05, 948.051,
948.055, 948.06, 948.07, 948.075, 94§.08, 948.085, 948.095, 948.11 (2) (a) or (am),
948.12, 948.13, or 948.30, of s. 940.3(2 (2) if s. 940.302 (2) (a) 1. b. applies, or of s.

940.30 or 940.31 if the victim was g minor and the subject individual was not the
}l
victim’s parent, or of s. 948.045 1f‘ he subject individual was at least ]¥ years of age
P
@ was not a high school studen, the court shall require the individual to comply

with the reporting requirements under s. 301.45 unless the court determines, after
a hearing on a motion made by the individual, that the individual is not required to
comply under s. 301.45 (1m).

SECTION 3. 301.45 (1d) (b) of the statutes is amended to read:
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301.45 (1d) (b) “Sex offense” means a violation, or the solicitation, conspiracy,

or attempt to gommit a violation, of s. 940.22 (2), 940.225 (1), (2) or (3), 944.06, 948.02

(1) or (2),948.025, 948.05,948.051, 948.055, 948.06, 948.07 (1) to (4), 948.075, 948.08,

948.085,/948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30, of s. 940.302 (2)

if s. 940.302 (2) (a) 1. b. applies, or of 5. 940.30 or 940.31 if the victim was a minor and

the/person who committed the violation was not the victim’s parent, or of s. 948.045

if/the person who committed the violation was at least i vears of age 4nd was no

a h1h chool studeny. &

SECTION 4. 901.08 (1) (b) of the statutes is amended to read:

901.08 (1) (b) “Sexual misconduct” includes a violation of s. 940.22 (2), 940.225
(1), (2), or (3), 940.32, 942.08, 942.09, 948.02, 948.025, 948.045, 948.05 (1) or (1m),
948.055 (1), 948.06, 948.07, 948.075, 948.08, 948.09, 948.095, 948.10, or 948.11 (2)
and includes sexual harassment, as defined in s. 111.32 (13).

SECTION 5. 942.09 (2) (am) of the statutes is renumbered 942.09 (2), and 942.09
(2) (b) and (c), as renumbered, are amended to read:

942.09 (2) (b) Makes a reproduction of a representation that the person knows
or has reason to know was captured in violation of subd—1- par. (a) and that depicts
the nudity depicted in the representation captured in violation of subd-1. par. (a),
if the person depicted nudé in the reproduction did not consent to the making of the
reproduction.

(c) Possesses, distributes, or exhibits a representation that was captured in
violation of subd—1- par. (a) or a reproduction made in violation of subd-2. par. (b),
if the person knows or has reason to know that the representatioﬁ was captured in

violation of subd—1- par. (a) or the reproduction was made in violation of subd.2. par.
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(b), and if the person who is depicted nude in the representation or reproduction did
not consent to the possession, distribution, or exhibition.

SECTION 6. 942.09 (2) (bm) and (cm) of the statutes are renumbered 948.045
(2) (b) and (c), and 948.045 (2) (b) (intro.) and (c), as renumbered, are amended to
read: ,

948.045 (2) (b) (intro.) Notwithstanding par. (am)if the-person If a child is
depicted nude in a representation or reproduction is-a-child and the ‘capture,
possession, exhibition, or distribution of the representation, or making, possession,
exhibition, or distribution of the reproduction, does not violate s. 948.05 or 948.12,
a parent, guardian, or legal custodian of the chﬁd may do any of the following:

(¢) This subsection does not apply to a person who receives a representation or
reproduction depicting a child from a parent, guardian, or legal custodian of the child
under par. ¢(bm) (b) 2., if the possession, exhibition, or distribution is not for
commercial purposes.

SECTION 7. 946.82 (4) of the statutes is amended to read:

946.82 (4) “Racketeering activity” means any activity specified in 18 USC 1961
(1) in effect as of April 27, 1982, or the attempt, conspiracy to commit, or commission
of any of the felonies specified in: chs. 945 and 961, subch. V of ch. 551, and ss. 49.49,
134.05, 139.44 (1), 180.0129, 181.0129, 185.825, 201.09 (2), 215.12, 221.0625,
221.0636, 221.0637, 221.1004, 553.41 (3) and (4), 553.52 (2), 940.01, 940.19 (4) to (),
940.20, 940.201, 940.203, 940.21, 940.30, 940.302 (2), 940.305, 940.31, 941.20 (2) and
(3),941.26, 941.28,941.298, 941.31, 941.32, 942.09, 943.01 (2), (2d), or (2g), 943.011,
943.012, 943.013,943.02, 943.03, 943.04, 943.05, 943.06, 943.10, 943.20 (3) (bf) to (e),
943.201, 943.203, 943.23 (1g), (2) and (3), 943.24 (2), 943.27, 943.28, 943.30, 943.32,
943.34 (1) (bf), (bm), and (c), 943.38, 943.39, 943.40, 943.41 (8) (b) and (c), 943.50 (4)
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(bf), (bm), and (c), 943.60, 943.70, 943.76, 943.81, 943.82, 943.83, 943.84, 943.85,
943.86, 943.87, 943.88, 943.89, 943.90, 944.21 (5) (c) and (e), 944.32, 944.33 (2),
944.34, 945.03 (1m), 945.04 (1m), 945.05 (1), 945.08, 946.10, 946.11, 946.12, 946.13,
946.31, 946.32 (1), 946.48, 946.49, 946.61, 946.64: 946.65, 946.72, 946.76, 946.79,
947.015, 948.045, 948.05, 948.051, 948.08, 948.12, and 948.30.

SECTION 8. 948.045 of the statutes is created to read:

948.045 Representations depicting nudlty' offenses agalnst a child. (1)
In this section: / | - ©

(a) “Captures a representatio{l has the meaning given in s. 942.09 (1) (a)

-

(am) “Nude or partially nude’ chlldv means agn\y chlld who has less than fully and
opaquely covered genitals, pubic area, or butj;ock; any female child who has less
than a fully opaque covermg over any portlon of a breast below the top of the mpple
or any male child with covered gemtals in a dlscermbly turgid state. : -

(b) “Nudity” has the meaning given in s. 948.11 (1) (d).

(c) “Representation” has the meaning given in s. 942.09 (1) (¢).

(2) (a) Except as provided in pars. (b) and (c), whoever does any of the following
1s guilty of a Class I felony: -

1. Captures a representation that depicts a child nude while that child is nude -
in a circumstance in which he or she has a reasonable expectation of priVécy. N

2. Makes a reproduction of a representation that the person knows or has
reason to know was captured in violation of subd. 1. and that depicts the nudity
depicted in the representation captured in violation of subd. 1.

3. Possesses, distributes, or exhibits a representation that was captured in

violation of subd. 1. or a reproduction made in violation of subd. 2., if the person

,J”
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knows or has reason to know that the representation was captured in violation of
subd. 1. or the reproduction was made in violation of subd. 2.

SECTION 9. 971.17 (1m) (b) 2m. of the statutes is amended to read:

971.17 (1m) (b) 2m. Ifthe defendant under sub. (1) is found not guilty by reason
of mental disease or defect for a violation, or for the solicitation, conspiracy, or
attempt to commit a violation, of s. 940.22 (2), 940.225 -(1), (2), or (3), 944.06, 948.02
(1) or (2), 948.025, 948.05, 948.051, 948.055, 948.06, 948.07, 948.075, 948.08,
948.085, 948.095, 948.11 (2) (a) or (am), 948.12, 948.13, or 948.30, of s. 940.302 (2)

if 5. 940.302 (2) (a) 1. b. applies, or of 5. 940.30 or 940.31 if the victim was a minor and

the defendant was not the victim’s parent, or of s. 948.045 if the defend as a

\
least Lg/vears of age@;d was not a high school stud@./t?he court shall require the

defendant to comply with the reporting requirements under 8, 301.45 unless the

court determines, after a hearing on a motion made by the defendant, that the [} ﬁfy
o v{\}// u
defendant is not required to comply under s. 301.45 (1m). A e ) M ‘4/\
. AN
SECTION 10. 973.048 (2m) of the statutes is amended to read: A \%/ 4
v

973.048 (2m) If a court imposes a sentence or places a persof on probation for

a violation, or for the solicitation, conspiracy or attempt te"commit a violation, of s.

940.22 (2), 940.225 (1), (2), or (3), 944.06, 948.0 or (2), 948.025, 948.05, 948.051,
948.055, 948.06, 948.07, 948.075, 948:08, 948.085, 948.095, 948.11 (2) (a) or (am),

948.12, 948.13, or 948.30, - 940.302 (2) if 5. 940.302 (2) (a) 1. b. applies, or of s.

940.30 or 940.31 if theVictim was a minor and {he person was not the victim'’s parent, ;
Yy ,
or of s. 948.045, ifk he person was at least 1{3 years of age(and was not a hi;h schooD
P )
( s{gi%eng the court shall require the person to comply with the reporting

requirements under s. 301.45 unless the court determines, after a hearing on a
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motion made by the person, that the person is not required to comply under s. 301.45
(1m).

SECTION 11. 995.50 (2) (d) of the statutes is amended to read:

995.50 (2) (d) Conduct that is prohibited under s. 942.09 or 948.045, regardless
of whether there has been a criminal action related to the conduct, and regardless
of the outcome of the criminal action, if there has been a criminal action related to
the conduct.

(END)



